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Y person aggrieved by this Order-in-Appeal may file an appea1 to the appropriate
iuthority in the following wa
lationa! Bench or Regiol=1 Bm

in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

(ii) State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of casT Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit(ni)
involved or the amount of nne fee or
subject to a maximum of Rs. Twen-

penalty determined in the order appealed against,
,-Five Thousand.

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,
Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
vir:+h in annan rqaxra nf filiner T?fIIPA/f aCIT At>T _fIR online

(B)

Appeal to be filemefore Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying –

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

(i)

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the President or the State
President. as the case mav be, of the Appellate Tribunal enters office, whichever is later.
5 %lakH#irq nw;rT;a%fR\, wftqpff
f@TPfh{ qqVT?dwwlv.cbic.gov.inFt iU THi gI

For elaborate, detailed and latest provisions relating to filing of appeal to the appellate
authority, the appellant may refer to the websitewww.obie.gov.in.

(ii)

(C)
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F.No. : GAPPL/ADC/GSTP/103/2024-APPEAL

©RDER- IN-APPEAL

BRIBE FACTS OF THE CASE :

M/s. Shyam Industries, 402-403, (nDC, Naroda, Ahmedabad-382330,

(hereinafter referred to as “the appellant”), holding (3STIN 24AAFFS4338EIZE

has filed appeal against Order-In-Original No. 249/AC/DE;MAND/23-24 dated

27.09.2023 (hereinafter referred to as the “impugned order”) passed by the

Assistant Commissioner, CGST & C.Ex., Division-I, Ahmedabad North

Commissionerate (hereinafter referred to as the “ a(ijuciicating authority”) .

2(i). An intelligence was received by Anti evasion wing of CGST,

Ahmedabad North, indicating that the Taxpayer was exporting their

finished/manufactured goods out of India under payment of Integrated Goods

and Services Tax (in short ”IGST") and availing benefit of refund in terms of

Rule 96 of the Central Goods &Services Tax Rules, 2017 (in short '’CGST Rules,

17") although they were not eligible to claim such refund under the said

An Explanation was added to Rule 96(10) of the Rules by Notification No.

dated 23.02.2020.

Re

In the said rates, in rt£Ze 96, in sub-rule (10), in clause (b) with effect from

23rd October, 201 7, the following Explanation shall be inserted, namely,

Explanation-For the purpose of this sub-rule, the benefIt of the notftfnation

mentioned therein shall not be considered to have been avaite(i only where the

registered person has paid Integrated Goods and Sen>ices Tax and

Compensation Cess on inputs and has avaiteci exemption of only Basis Customs

Duty (BC:D) under the said notifIcations. ”

2(ii). From the above, it appears that by inserting the Explanation in

Rule 96(10) of the Rules, the option for claiming refund under clause (b) to the

Rule 96(10) of the Rules, the option for claiming refund under clause (b) to the

Rule is only for the exporters who avail the exemption of Basis Customs Duty

(BCD) only and pay IGST on the inputs. However, as per the provisions of Rule

96(10) of casT Rules the taxpayer can avail either refund of 1GBT paid on

goods exported or exemption of IGST on the goods imported under Customs

notification no. 79/2017datcd 13.10.2017. Once exemption of IGST is availed
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on the input materials, refund of IGST on export good stands prohibited and

vice versa. Thus, the amount of Rs. 1,15,05,173/- of 1(,ST Refund on

finished/final goods exported by the appellant, whose raw material/ inputs had

been procured through import under benefit of advance authorization license is

required to be demanded and recovered from the taxpayer under the provisions

of Section 74(1) of the CGST Act 2017 alongwith interest as applicable under

Section 50(1) of the said Acts and the Rules made there under and penalty

under Section 74(1) of CGST Act, 2017 for contravention of provision of CGST

Act, 2017 / IGST Act, 2017 and rules made thereunder.

2(iii). On combined reading of Notification 16/2020-Cerrtrd Tax dated_

23.03.2020 and judgement of Hon’ble High Court of Gujarat in the matter of

M/S. Cosmo Films Ltd. Vs UOI, it is clear that the Notification No. 54/2018-
Central Tax dated 09.10.2018 is made retrospective, effective from 23rd

October 20 17 and since it has been made retrospective refund under Rule

96(10) is allowed to exporters if IGST on import of raw material is duly paid.

Consequent upon arnendment made in the sdd Rule vicie Notaication No

16/2020-Central Tax dated 23.03.2020, the appellant have recalled for Bill of

entries for re-assessment and have paid IGST along with Interest on such

import cargoes which were imported under advance authorization scheme.

.Ji>sIn., J th, appena„t ha, „-a,,e,s,d th, bill of ,nt,i,, and paid the lasTJan

g%W'i,’„==iL====.!it:.'iIi======
IS

{ '’'VW%peuant and only impose penalty of Rs. 1,15,05,173/- under Section 74(1) of

b ]%} Adjudicating Authority has drop the proceeding initiated against the

the CGST Act, 2017 read with Section 20 of the IGST Act, 2017.

(

a

3. In this regard: show Cause Notice was issued on 30.03.2023 and further

adjudicating authority has issued impugned order dated 27.09.2023 and drop

the proceeding initiated against the appellant and confiFm the penaltY of Rs'

1 :15,05,173/- under Section 74(1) of the CGST Act 2017 read with Sectlon 20

of the IC,ST Act 2017on the following grounds: -

The orrai evasion u;in,g Of CGSTJ Ahmedabad NOah launched an

i7tvest@adon and it was observed from the submission, of the Notice that
the said Notice had aoa.aed the refund of IGST paid on Zeto Rated Supplies

simultaneously a,va.amg beneBt of exemption Rom paYment of IGST along

with BCD on the imported inputs and raw materials in terms of NotWcahon'

No. 79/2017-Customs dated 13.10.2017 and thus, contravened the

provisions of NoRBcation No. 16/ 2020-CT dated 23-03'2C)2C);
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that as per rule 96(10) of CGST Rules if the exporter has imported inputs

with,ut pay,„„,t ,fIGST, the exporter cannot export gOQ'iS o" pagme"t oif

IGST and claim refund of K3ST. He can claim reNnd of ITC onIY; that

aforemerttiorted changes were make ejective from 09.10.2018 which
means that refund granted under Rule 96(iO) till 08.10.2018 were valid;

that since, the notice has re-assessed the bat of entries and paid the IGST

thereon, I fInd that the Notice has not avaited benePt of exemption of IGST

on imported goods and therefore refund has become admissible;

that the notice by approaching the Customs Authorities for re-assessment

process proves the acceptance by the notice that they were not eligible for

refund of IGST paid on export;

that only after issuance of Nott$cation No. 16/2020-Central Tax dated

23.03.2020 the Notice has opted to pay IGST on imported goods by way of

re-assessmerLt;

that the taxpayer had failed to self assess the eligibility of the refund

thereby contravening the provisions of Section 59 of the Central Goods and

Service Tax Act, 2017 and therefore has clearly and intentionally

suppressed the fact to the department, thereby making them liable for

action under Section 74 and therefore they are liable for penalty by

invoking extended period.

Being aggrieved with the impugned order dated 27.09.2023, the

appellant filed the present appeal on 07.12.2023 on the following grounds:-

The Intpugneci SCN has been issued and impugned order has been passed

with a pre-determined set of mind without appreciating the facts and

circt£wtstances of the case artcZ completely ignoring the submissions made

bY the appellant. so, the impugned SCN and impugned order is neither

proper nor legal;

that appellant has exported the goods without payment of IGST and it has

imported the inputs/ input services against Aduance Authorisaaorl avatting

the benePt avaitable to it under the Customs Act. The clppeaarLt has not

applied for refund but through automated system the refund is credited to

the account of appellant. The appellant has fIled its periodical returns and

has recorded and reflected the transactions in its returns. So, this this

clearly leads to the conclusion that appellant has not misrepresent or

suppressed anything;
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that since the inception of GST blw on 0 1/07/2017 there has been

ambiguitY in vaFious provisions of the Statute. As a result, the Gove7-rtme7u

comes out u£th (iiferent Notiyications and Ckcut(Irs from tirae to ti.me to
clear the ambiguities;

that when this provision was in existence, there was no restd,caon on

avcltttng dual bene$t i.e. import of h.puts/input sert>ice agaInst Advance

AutttoFisa6on beca,use the supplier SUpply#Lg such goods is located outside

mba in non-taxable territorY and it has not avaRed benefIt of any

NottBcation and at the same time using such inputs/ input services exports

could be (lone wUhout payment of K3ST and refund could be ctainted;

The aforementk)ned ambiguity in the provisions it:seq where even

Government had to keep on aKLending the provision for numerous times

cannot be £emrted as any uRtfuttrttention of the appellant to evade tclx. The

appellant has sbicttg acted accorcih\gIg to the ’Language of the StaRtte art<!

in doing so appellant cannot be fotmd at fault, much Less suppression or

mLsrepreseraatiOn or intention Of wil3111 evasion;

The facts and circumstances of the case of the ctppeao.nt clearly indicate

that there is neither any misrepresentation nor suppression nor kttention.

for u?lWt evasion of tm. Even the authortlies below have failed to

establish the same on record except random and blind statemeras and

ctttegadons. So, imposition oy’ penalty and that too to the tIme of Rs.

11505173/ - is completely unjustWeci, unwarranted and tmlatujul;

in the case of M/ s. Htaclastan Steel Ltd. vs State of OrIssa-25 STC 211

(SC) ami E.I.D. Palw (i) Ltd. vs. Assistant Commissioner oy' Commercial

Taxes and Another-117 STC 457 (SC), wherein Court has -heki that the

penalty would not onhnartty be imposed unless the party obliged either

acted deliberately in cie$<17tce of bLU or tvas guilty of conduct

contumacio',ts or dishonest;

Further the reference can aZso be made to another decision OJ’ lion,ourable

Apex court in the case of Commissioner of Sa-Les Tax, U.P. Vs. SarIitv

Fa.bd.cs –C*A No. 2344-2347/2004 dated 10.09.2020 wherein Honourable

Apex Court has speci$caRy said that mens rea is the most im,poFtant

ingredie-ra and a precorLciiaorl for before tevying penattY and iif no mens Fea

is established than penalty cannot be levied;

the ctaiwt oy the appeUara irt avaiarLg ciuca beneBt Hands Ms'©e(i and

su.bs{araiated by NotifIcation_ No.54/ 2018 having p?ospective bY

judgement of Honourable Supreme Court and henwI the appettcmt it;as nof

Iia,bte to oayba,ck 1(,ST reB,rtd claimed and interest thereon. }{otvever, as

the appeua,d is made to pay the samey now the lasT amount paid by the
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appeaant arId also the interest paid thereon is required to be re$nded to

the appellant;

On overall c07tsiderat{orl of facts and circumstances of the case vis- a-tRs

provisions of Statute, submissions made by the appellant and well settled

legal position as submitted above, it becomes abun<ianttY clear that entire

SCN and impugned OIO are bad in law and unlawful. The IGST amount

paid by the appellant under pressure needs to be re&n(ieci back or

credited in Electronic Credit Ledger or Electronic Cash Ledger of the

appellant and the amount of interest needs to rejuncieci to the appellant, in

any case, irnpositiorl and levy of penalty to the tune of Rs. 1,15,05,173/-

deserves to be quashed and remoueci entirety.

Virtual Hearing:

5. Virtual herring in this case was held on 05.03.2024. Mr. Nishant

C. ShukIa, Advocate, attended the case on behalf of the appellant as authorised

representative. During the personal hearing he submitted that issue was not

clear and ambiguous and no benefits were mailed after 09.10.2018. Hon’ble

Court in Cosmo Films held that Notification No. 54/2018 has only

effect. Since they have already paid back the refund amount,

not payable as the issue pertains to prior to 09.10.2018 no penalty

Section 74 is applicable as no reasons including suppression, mens-rea,
exist. He further reiterated the written submissions and

requested to allow appeal.

er11e.gBS

ig}e,ctive:

declaration

DISCUSSION AND FINDiNGS:-

6. 1 have carefully gone through the facts of the case and the

submissions made by the appellant in their grounds of appeal as well as at the

time of personal hearing and find that the appellant is mainly contesting on the
issue that whether the incidence of IGST refund claimed and received Rule 96

(10) of the CGST Rules, 2017 could be treated as Fraud or any

wilful misstatement or suppression with deliberate attempt to evade tax and

penalty could be imposed in terms of section 74 of CGST ACT, 2017.

7(i). In the instant case, it is observed that the anti evasion wing of

CGST, Ahmedabad North launched an investigation and availed that the

appellant had availed the refund of IGST paid' on Zero Rated Suppliers



-1-

F.No. : C;APPL/ADC/€;§TP/103/2024-APPEJIb

simultaneously availing benefit of exemption from payment of 1GBT along with

BCD on the imported inputs and raw materials in terms of Notification No.

79/2017-Customs dated 13.10.2017 and thus, contravened the provisions of

Notification No. 16/2020-CT dated 23.03.2020. The appellant had availed the

refund of IGST paid on Zero Rated Supplies after avdling benefit of Notiacation

no. 79/2017-Customs dated 13.10.2017. Whereas, h terms of Rule 96(10) of

the Centrd Goods and Service Tax Rules, 2017 the appellant mailing refund of

I(IST paid on Zero rated Outward Supplies should not have availed the benefit

of Notification no. 79/2017- Customs dated 13.10.2017.

7{a). Consequent upon unendment made in ale said Rule vide

Notification No. 16/2020-Central Tax dated 23.03.2020, it is observed that the

appellant has recalled for Bill of entries for re-assessment and have paid IGST

along with Interest on such import cargoes which- were imported under

advance authorization scheme. Since, the appellult has re-assessed the bill of

entries and paid the iGST thereon, and has not avdled benefit of exemption of

IGST on imported goods, the Adjudicating Authority has drop }he proceeding

initiated against the appellant and impose penalty of Rs. 1,15,05, 173/- under

Section 74(1) of the CGST Act, 2017 read with Section 20 of the iGST Act,
17

i). Now the issue to be decided in the present appeal is whether the

)pellan_t for imposition of penalty of Rs. 1,15,05,173/- under Section 74(1) of

ale CGST Act, 2017 read with Section 20 of the iGST Act, 2017 or otherwise?

In the instant case it is observed that in colnpltance to the Honl) Ie Supreme

Court’s judgement dated 28.04.2023 in the matter of Civil Appeal No. 290 of

2023 (uc)1 and others vs. Cosmo Films Ltd.)? Customs has issued the Circular

No. 16/2023 dated 07.06.2023. In light of the above Circular, it is informed
that all ibc imports made under Advance Authorizadon Scheme on or after

13.10.2017 & upto and including 09.01.2019 which could not meet be pre-

import condition maY be regxdarized by making paments as prescribed in the

Customs Circular.

,&/''
+ r

i

8(a). in view of the Hon’ble Supreme Court’s judgedlent dated

28.04.2023 and Customs Circular No. 16/2023 dated 07'06'2023’ the

appeUant has re,aUea fo, Bill ,f ,nt,ies for reTassessment and have pdd lesT

along with Interest on such import cargoes which were imported under
a.d.vance authoriza.U.on scheme. Since? the appellant has re-assessed the bill of

entries and paid the IGST thereon, I find that the appellant is not liable to paY
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penalty. Further in the O-I-A itself it has been mentioned that the proceeding

initiated against the appellant are dropped, to which I agree.

9. In view of the above discussion, since, IGST alongwith interest has

been paid as per circular issued by CBIC and matter is regularised, I drop the

penalty imposed under provisions of Section 74(1) of the CGST Act 2017 and

allow the appeal of the "Appellant" .

WftVqetgTnq##tv{wftvqTfmuwttvaft%+f#nvnr{ I

The appeal filed bY the appellant stands disposed of in above terms.

(Adesh Lar Jain)
Joint Commissioner (Appeals)

Date: 21 .03.2024
Attested

},\”
(Sandheer Kumar)
Superintendent (Appeals)

By R.P.A.D.

M/s. Sh)nm Industries,
402-403, GIDC, Naroda,
Ahmedabad-382330.
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The Principal Chief Commissioner of Central TaXJ Ahmedabad Zone
!pe Commissioner [Appeals], CGST & C. Ex., Ahmedabad
IILLe 9ommis.sipnpr, CGST & C. Ex.7 Ahmedabad North CommissiOnerate
!he !)eputIY/ Assistant Commissioner, CGST & c. Exp Divi£i,.)n_1 iht;;L:abad
North Commissioner.ate.

:he IDeputY/. 4ssistant Commissioner (RM), c(,ST & c. Exp Ahmedabad
North Commissionerate.

Z:. In;IH?A:[syst'ms]' CGST (Appeals), Ah'''d'b'd.


